


guardian when that child does not have a parent (e.g. both
parents are deceased) or a legal conservator, capable of meeting
the child’s physical needs or protecting the minor’s property. If a
minor child is entitled to receive property, e.g. the child inherits
property from a grandparent when that child is under age 18, the
child’s parent must be appointed by the court to be the legal
guardian of the child’s estate in order to control, safekeep, and
prudently manage the child’s property. Being the child’s natural
guardian, by itself, does not legally give a parent the right to
control, safekeep, or manage the child’s property.

Myth: A guardian can be held legally and personally liable for the
actions of his or her Ward. Guardians are also personally liable
for the debts and expenses of the Ward.

Reality: A guardian of the person has a legal duty to care, control,
and protect his or her Ward, and to provide the Ward with food,
clothing, shelter, and medical care. However, a guardian cannot
be held liable to third persons for the actions of the Ward solely
because he or she is the guardian. For a guardian to be held
liable for the actions of the Ward, some act of negligence on the
part of the guardian would have to be involved as well. For
example, a guardian cannot be held liable for the criminal actions
of their Ward when the guardian had no knowledge that the Ward
had committed or was going to commit a crime. It is not true that
a guardian must use his or her own funds to financially provide
for the Ward’s needs. The costs and expenses of the Ward’s
needs are to be paid from the assets and property of the Ward’s
estate. This obligation of the Ward’s estate includes paying the
fees and expenses, including attorney’s fees or other professional
fees, of establishing and maintaining the guardianship in court.

Myth: Parents continue to have the right to make all decisions for
and act on behalf of their adult (children over age 18)
incapacitated children.

Reality: When persons reach age 18, they are considered by law to
be adults and are automatically bestowed in law with all of the
rights and responsibilities of citizens and free persons in our
country. In order to continue to act on behalf of and to protect
adult incapacitated children, (e.g. make medical decisions for the
child, decide the child’s residence, handle the child’s property and
financial affairs, or decide whether or not the child can marry,
etc.) the parent(s) must be appointed by a court as legal guardian
of the child.
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Despite the fact that there are many misconceptions about
guardianships and the legal connection created between a
guardian and a ward, guardianships are very often the single most
important and supportive relationship in the lives of the people
involved. To serve as a guardian for a disabled or incapacitated
loved one is a big job with many responsibilities, but it may very
well be the most loving expression of commitment and protection
that you can provide for that person.

“The greatest discovery of my generation is that a
human being can alter his life by altering his
attitudes of mind.”

William James

DEBORAH GREEN, ATTORNEY AT LAW 7200 North Mopac, Suite 300
THE LAW OFFICES OF DEBORAH GREEN, Austin, Texas 78731
LLP. tel: 512.349.9595

fax: 512.342.7060
dgreen@greenlawfirm.com
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REVOCABLE AND IRREVOCABLE TRUST

Who might benefit from having a living trust?

Living trusts are useful estate planning tools, and they do have
their place in many people’s estate plans. While it is true that
probate can be expensive and time-consuming in some other
states, in Texas, we have a streamlined system of probate. As
long as you hire a lawyer with experience in probate court, you
have a well-written will, and nobody files a lawsuit after your
death, then probate is typically not so bad.

When a person dies, most property passes either under a person’s
will or under a living trust. Some properties—such as life
insurance, IRAs, and certain types of bank and brokerage
accounts—pass directly to named beneficiaries. If property passes
under a will, then the will must often, but not always, be probated
at the courthouse. Probate typically entails hiring a lawyer, filing a
number of papers with the court, attending one or more hearings,
and providing a written inventory to the court valuing the
properties which passed under the will.

It is possible to avoid courts entirely.

Some people wish to try to avoid this type of involvement with
courts, or they have specific reasons for using a trust such as out
of state real estate or business holdings, so they opt for a living
trust. By transferring all properties which would otherwise pass
under your will to a living trust during your lifetime, it is possible
to avoid courts entirely. For estates which don’t owe estate taxes,
there can be less work for the lawyers, and that translates into
reduced estate administration costs.

What is the difference between a Medical Power of Attorney
and a Directive to Physicians?

A Medical Power of Attorney is a document that allows you to
hame an agent to make medical treatment decisions for you in
accordance with your wishes if you are not able to do so yourself.
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A Directive to Physicians (also known as a Living Will or Advance
Directive) is a document that allows you to address what kind of
medical treatment you would like to receive if you ever face the
continuation or termination of life support.

The main difference between the two documents is that the
Directive to Physicians is where you actually express your own
specific preferences as to the use of life sustaining treatment, and
the Medical Power of Attorney is where you name one or more
persons to make most medical decisions

for you.

A lawyer should be consulted to discuss the details of
qualifying criteria.

“Never doubt that a group of committed
citizens working together can change the
world. Indeed, it is the only thing that
ever has.”

Margaret Meade
STEPHEN C. BREWER, ATTORNEY AT LAW 112 Bedford

Suite 116

Bedford, Texas 76002
tel: 817.282.5533
www.brewerlaw.net
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The only reliable method for making sure that the inheritance
actually has a chance of reaching a person with a disability when
he or she needs it is through the legal device known as a Special
Needs Trust (SNT). The SNT is developed to manage resources
while maintaining the individual’s eligibility for public assistance
benefits.

How is this done?

Simply put, the family leaves whatever resources it deems
appropriate to the trust. A trustee on behalf of the person with
the disability manages the trust. While government agencies
recognize special needs trusts, they have imposed some very
stringent rules and regulations upon them. This is why it is vital
that any family contemplating using a SNT consult an
experienced special needs planner—not just one who does
general estate planning, but one who is very knowledgeable
about SNT’s and current government benefit programs. One
wrong word or phrase can make the difference between an
inheritance that really benefits the person with a disability and
one that causes the person to lose access to a wide range of
needed services and assistance.

As an illustration of this, suppose that the trust instructed the
trustee (manager) to pay the person with the disability $1000 a
month for life. Such a mandatory income might jeopardize
government benefit programs, which only allow him or her to
have $685 of income each month.

The first thing that may come to mind for most families who have
had experience with government benefits is that the government
says that a person with a disability cannot have a trust. Correct.
However, the special needs trust does not belong to the person
with a disability. The trust is established and administered by
someone else. The person with the disability does not have a
trust. He or she is nominated as a beneficiary of the trust and is
usually the only one who receives the benefits. Furthermore, the
trustee (manager) is given the absolute discretion to determine
when and how much the person should receive.
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Given the federal government's stringent language requirements,
plus the fact that each state has its own trust rules, it is critical
that the trust be carefully worded and show clearly that the trust:

e is established (grantor, settlor) by the family (persons other
than the person with the disability);

e is managed by a trustee (and successor trustees) other than
the person with the disability;

e gives the trustee the absolute discretion to provide whatever
assistance is required;

e should never give the person with the disability more income
or resources than permitted by the government unless, in the
determination of the trustee, it is in the best interest of the
beneficiary;

e defines what it means by supplementary/special needs in
general terms, as well as in specific terms related to the
unique needs of the person with the disability;

e provides instructions for the person's final arrangement
(families should assume that when the individual with the
disability dies no relatives will be alive who know what the
mother and father would have wanted);

e determines who should receive the remainder (what is left
over) of the trust after the individual with the disability dies;

e provides choices for successor trustees—people or
organizations that might be able to take a personal interest in
the welfare of the person with the disability; and

e protects the trust against creditors or government agencies
trying to obtain funds to pay for debts of the person or the
family.

Since the trust is a legal arrangement that is regulated by the laws
of your state, there will be other sections that your attorney may
need to insert. It is important to know that, while the majority of
public assistance funds come from the federal government (which
provides guidelines for SNTs), it is the responsibility of each state
government to regulate trusts and administer the federal benefits.

Funding a Special Needs Trust

As families do their estate planning for their loved ones, they
often view it as only a legal exercise. In reality, the legal piece is
20% of the overall puzzle.
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An experienced special needs planner will do a detailed financial
analysis based on the future costs of supplementary items and
advocacy. He or she will then look at the many different resources
available to fund the trust now and in the future. When you
subtract the total amount of government benefits and personal
income of the person from the total monthly expenses, you have
identified the amount of supplementary funds needed on a
monthly basis by the person with a disability. Most families are
surprised to learn that they do have a variety of resources within
their reach that can be directed to the Special Needs Trust. The
options open to a family include:

e Standard government benefits. These benefits form the
foundation for the future. (SSA, SSDI, SSI and VA)

e Savings. No matter how you look at it, the family will have to
SAVE for the future. The government benefit programs have
never provided enough for even poverty level existence. A
regular savings program is essential to meet the person's
supplementary needs in the future.

e Family assistance. Family members may wish to provide
residential care, supervision, and supplemental assistance in
the future.

e Parents' estate. Parents may leave a portion or all of their
estate to the trust. To keep peace in a large family, parents
should leave something for the other children as well.

e Inheritances. Relatives or friends who have expressed an
interest in the person with the disability should be given
instructions and assistance on how to leave a gift to the trust.

e Property. Some families want their loved one to live in the
same house. The house can be placed in the trust and
managed by a local nonprofit agency for the benefit of the
person, or expanded into a group home setting.

¢ Investments. Certificates of Deposit, IRAs, KEOGHSs, and so on
can be directed to the trust.

e Military benefits. Some families have elected a Survivor
Benefit Option (SBO), so the person with the disability will
always have some income and medical care. They may still
want a special needs trust to manage the other resources
which will supplement the military benefits.

¢ Insurance. For the average family, life insurance may be the
only way that they can leave a large lump sum for the future
by making small monthly payments. It is also one of the few
guaranteed methods of funding a trust. While the above items
may fizzle out as people chggge their minds or the economy



falters, a paid-up life insurance policy in an irrevocable trust
will guarantee future funds.

Other resources. Many families have resources that are unique to
them. The financial planner will help you determine which ones
are appropriate for funding the trust.

Reproduced with permission from Stemark Associates.

“The secret to life is enjoying the passage
of time.”

James Taylor

STEVE RHATIGAN C.E.P., ChLAP P. O. Box 8129
STEMARK ASSOCIATES The Woodlands, TX 77387
tel: 281.364.7211

steve@stemark.co
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Sign up for CLLP’s Ikigai newsletter for articles

related to well-being for individuals with cog-

nitive disabilities and other useful information
for professionals by visiting www.CLLP.org.

Center for LifeLong Living & Planning | CLLP.org
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The Seaton Foundation provides educational

and training opportunities for caregivers and
professionals who work with individuals affected
by Cognitive Disabilities.



