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What is Guardianship?

Guardianship is a legal mechanism whereby the state can act to determine what is in the
best interests of the individual, even if the individual disagrees, on the basis of evidence
of incapacity or serious property mismanagement. A probate judge can appoint another
person as guardian of person and/or estate of an incapacitated person. Many
guardianships are limited by the court to specific areas of a person’s functioning and
decision-making.

Once a court determines that a person is incapacitated, the court has the authority to
remove certain state defined rights and to delegate those rights to another person to
exercise on the behalf of the individual. These rights include:

» The right to decide residence

» The right to consent to and make decisions about medical treatment
» The right to have a driver’s license

» The right to make a contract

» The right to own and manage property

» The right to own firearms or weapons

* The right to marry

» The right to vote

Who acts as a personOs guardian?

Family members or friends often are asked or volunteer to become a person’s guardian.
Lawyers, psychologists, social workers, nurses, and other professionals can serve as
professional guardians. Many cities and counties have either public or private agencies
that provide guardianship services. These agencies are often staffed by attorneys who
provide legal and supervisory services but the guardians are sometimes volunteers.

Are there alternatives to guardianship?
Yes, there are many alternatives which are less restrictive to the individual’s autonomy.

These include Durable Power of Attorney, Representative Payee for Social Security,
case/care management, and health care surrogacy.



What are the objectives of a guardianship and how are these objectives
met?

The objectives of guardianship are to protect the individual by making decisions that the
individual is no longer capable of making for him/herself. Specifically, the actions of a
guardian are to:

» Keep the individual safe

Help the individual maintain dignity

Help the individual live in the least restrictive setting

Support the individual in maintaining the highest degree of independent
functioning possible

* Monitor the care that the individual is receiving

» Enhance or maintain the quality of life

In order to meet these objectives, the guardian may perform the following roles or tasks:

» Serves as a surrogate decision maker performing either substitute judgment or
acting in the best interest of the person

» Advocates for the best interest of the person

» Acts as a decision maker around medical decisions, where the person lives,
and the services received

* Acts as a case manager and monitors the quality of services

» Serves as a financial planner and manager

What kind of decisions do guardians make?

Guardians make all the life decisions for the incapacitated person that the person would
ordinarily make for him/herself. These include:

» Authorizing or denying medical treatment

* Decisions about medical Advance Directives, Living Wills, Durable Power of
Attorney, and Do-Not-Resuscitate Orders

» Decisions about needs for social services

» Decisions about housing

« Decisions about financial management and investments
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